STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES, DI VI SI ON OF WORKERS
COVPENSATI ON,

Petiti oner,
VS. Case No. 03-0928
BERI SFORD CHAMPAGNI E,

Respondent .
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RECOVMVENDED CRDER

Pursuant to notice this cause canme on for formal proceedi ng
before P. Mchael Ruff duly-designated Adm nistrative Law Judge
in Ccala, Florida, on July 30, 2003. The appearances were as
foll ows:

APPEARANCES

For Petitioner: John M Iriye, Esquire
Depart ment of Financial Services
D vision of Wrkers' Conpensation
200 East (Gai nes Street
Tal | ahassee, Florida 32399-4229

For Respondent: Berisford Chanpagnie, pro se
15508 Sout hwest 34th Avenue
Ccala, Florida 34473

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Respondent failed to abide by the coverage

requi renents of the Florida Wrkers' Conpensation Law enbodi ed



in Chapter 440, Florida Statutes, by not obtaining a workers'
conpensation insurance policy and whether the Petitioner
properly assessed a penalty agai nst the Respondent pursuant to
Section 440.107, Florida Statutes.

PRELI M NARY STATEMENT

Thi s cause arose under the Wrkers' Conpensation Law,
Chapter 440, Florida Statutes, whereby the Departnent of
Fi nanci al Services, D vision of Wrkers' Conpensati on
(Departnent/Petitioner) seeks to enforce the statutory
requi renent that enployers secure the paynent of workers
conpensation for their enployees. The Petitioner has issued a
"stop work order" alleging that Berisford Chanpagnie
(Respondent) failed to secure the paynent of workers'
conpensation for his enpl oyees.

The cause arose on Decenber 18, 2002, when WIIiam
Pangrass, an investigator for the Departnment observed several
wor kers hanging "drywal |" on a residential construction site.
Two of the men identified the Respondent as their enployer. The
Respondent had not secured the paynent of workers' conpensation
for those nen who asserted they were his enployees. The
i nvestigator, M. Pangrass, issued a Stop Wrk and Penalty
Assessnent Order on that occasion, which directed the Respondent
t o cease business operations and assessed a m ni num paynent of

$1, 100. 00, which is $100. 00 under Section 440.107(5), Florida



Statutes, and a $1, 000. 00 under Section 440.107(7), Florida
Statutes. The Respondent elected to contest that initial
decision and filed a "Petition for Review." The Petition was
referred to the Division of Adm nistrative Hearings and to the
under si gned adm ni strative | aw judge.

The cause canme on for hearing as noticed. The Respondent
appeared w t hout counsel and represented hinself. During the
hearing the Petitioner introduced the testinony of WIIliam
Pangrass, its investigator, and 10 exhibits, which were admtted
into evidence. The Respondent introduced his own testinony and
12 exhibits, admtted into evidence. The parties were given an
extended period to submt proposed recommended orders follow ng
the filing of the transcript, which was filed Cctober 2, 2003.
The Proposed Recommended Order filed by the Petitioner was
timely filed and has been considered in the rendition of this
Recommended Order.

FI NDI NGS OF FACT

1. Investigator Pangrass conducted a random i nspection of
a construction site at 9 Pecan Drive Pass, Ccala, Florida, on
Decenber 18, 2002. On that occasion he observed several people
wor ki ng, hanging drywall. |Investigator Pangrass spoke to one of
t he workers, Daniel Ml oney, and asked him to identify his
enpl oyer. Daniel Ml oney identified the Respondent as his

enpl oyer. \Wen Mal oney identified himthe Respondent was only



10 feet away and the noise level at the site was such that the
Respondent coul d hear hinself being identified as the enpl oyer.
The Respondent did not then deny that he was Dani el Ml oney's
enpl oyer. Daniel Ml oney stated he had worked for the
Respondent full-tinme for two nonths and was paid by the hour.
The Respondent told M. Pangrass he was unable to conplete the
work at the job w thout additional |abor. M. Ml oney assisted
t he Respondent by "hanging the ceiling.” The Respondent offered
a hearsay statenent of M. Ml oney, wherein he stated, "I amthe
enpl oyee.” The Respondent confirned that he had a prior

enpl oynent relationship with Dani el Ml oney and that Dani el

Mal oney wanted to work with the Respondent.

2.  Anot her worker observed by M. Pangrass, Desnond Neil
told I nvestigator Pangrass that he worked for the Respondent
part-tinme and was paid by the hour. The Respondent had used the
services of Desnond Neil on prior occasions and stated "we do a
job for Holiday the day before.”™ The Respondent told M.
Pangrass that he was trying to get workers' conpensation for
Desnmond Neil. The Respondent nmade a statenent against his own
interest and said he "re-hired" Desnond Neil because Neil could
not get a workers' conpensation exenption. The Respondent's use
of the word "re-hired" is significant because in a prior
conpliance matter the Respondent had enpl oyed Desnond Neil and

agreed to term nate Desnond Neil's enploynent. The Respondent



in testinmony, changed his version of the facts and said that he
re-hired Desnond Neil, but that Neil worked for Charles Brandon.

3. Investigator Pangrass interviewed the Respondent.
During this interview the Respondent stated he had | abor
expenses connected with his business. He testified he was paid
by Holiday Builders and then in turn paid Desnmond Neil and
Dani el Mal oney.

4. Charles Brandon did not enploy or was not the sole
enpl oyer of Desnond Neil or Daniel Ml oney on Decenber 18, 2002.
| nvesti gat or Pangrass contacted M. Brandon, who stated he knew
t he Respondent was going to hire helpers. M. Brandon was not
at the job-site to direct Desnond Neil or Daniel Ml oney and
could only be reached by phone.

5. The Petitioner's evidence that the Respondent was the
enpl oyer of Desnond Neil and Dani el Ml oney on Decenber 18,
2002, instead of M. Brandon or some other person or entity, is
t he nost persuasive and is accepted. The Respondent offered
conflicting evidence regardi ng who provi ded noney to Desnond
Nei | and Dani el Ml oney. The Respondent offered a hearsay
statenent of Daniel Ml oney that Holiday Buil ders was Dani el
Mal oney' s enpl oyer. The Respondent said that when Hol i day
Bui | ders pays him (the Respondent) he then pays his enpl oyees.
The Respondent changed his testinony, however, and then said

Char | es Brandon gave himchecks to give to the enpl oyees.



(I'mplying that they were Brandon's enpl oyees in this version of
his story.)

6. The Respondent submtted a signed statenent to the
Petitioner indicating that he had no enpl oyees between 1999 and
2002, in evidence as Petitioner's Exhibit 10-B. The Respondent
recogni zed the signature on that statenent as being his own, but
prof essed not to renenber who wote it or what it said. The
Respondent, however, did adnmt to having at | east one enpl oyee
in 2001, directly contradicting his own statenment. The
Respondent also testified that the only tinmes he used Desnond
Neil's services were the two tinmes |Investigator Pangrass stopped
by the Respondent's job sites. It is a trifle too coincidental
that the only two tinmes the investigator visited the job sites
were the only tinmes when the Respondent purportedly used the
services of Desnond Neil. This is especially the case since
Desnmond Neil's testinony and even that of the Respondent hinself
tend to contradict that statenent. Finally, the Respondent
admtted that he did not have a workers' conpensation policy for
any enpl oyees.

7. In summary, the evidence adduced by the Petitioner is
deened nore consistent and credible and is accepted. It was
t hus denonstrated that the Respondent had one or nore enpl oyees

at the tinmes pertinent hereto.



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla.Stat. (2002).

9. Enployers are required to secure paynent of
conpensation for their enpl oyees. 88 440.10(1)(a) and
440.38(1), Fla. Stat. (2002).

10. "Enployer” is defined in part as, "every person
carrying out enploynment." 8§ 440.02(15), Fla. Stat. (2002).
"Enpl oynment . . . neans any service performed by an enpl oyee for
t he purpose of enploying himor her,"” and, "with respect to the
construction industry, [includes] all private enploynent in
whi ch one or nore enpl oyees are enployed by the sane enpl oyer."
§ 440.02(16)(a) and (b)(2), Fla. Stat. (2002).

11. "Enployee" neans, "any person who is engaged in any
enpl oynent under any appoi ntnent or contract for hire or
apprenticeship, express or inplied, oral or witten, whether
[awfully or unlawfully enpl oyed.” § 440.02(14)(a), Fla. Stat.
(2002).

12. The Petitioner is required to assess $100. 00 per day
for each day an enpl oyer was out of conpliance with the Wrkers
Conpensation Law. 8 440.107(5), Fla. Stat. (2002). 1In
addi tion, an enployer who fails to secure paynent of

conpensation is subject to a penalty of, "[t]w ce the anount the



enpl oyer woul d have paid during the periods it illegally failed
to secure paynent of conpensation in the preceding 3-year period
based on the enployer's payroll during the precedi ng 3-year
period; or
[ 0] ne thousand dol | ars, whichever is greater.™

8 440.107(7)(a) and (b), Fla. Stat. (2002).

13. The Petitioner has the burden of proving by a
preponder ance of the evidence that an enpl oyer violated the
Wor kers' Conpensation Law and that the penalty assessnents were

correct under the law. Departnent of Labor and Enpl oynent

Security, Division of Wrkers' Conpensation v. Genesis

Pl astering, Inc., DOAH No. 00-3749 (Recommended Order Para. 32)

(Adopted by Final Oder May 24, 2001); Departnent of Labor and

Enpl oynent Security, Division of Wirkers' Conpensation v. Bobby

Cox, Sr., d/b/a CHWIIl Drilling, DOAH No. 99-3854 (Recommended

Order Para. 34) (adopted in part by a Final Oder June 8, 2000).
14. The Petitioner has established by a preponderance of
t he evidence that the Respondent was an enployer in the
construction industry on Decenber 18, 2002, and that the
Respondent failed to abide by the coverage requirenent of the
wor kers' conpensation |aw. 88 440.10(1) and .38(1), Fla. Stat.
(2002). Thus the Respondent shoul d cease operations in
accordance with the Stop Wrk and Penalty Assessnent Order until

such tinme as he secures workers' conpensation coverage and the



Respondent shoul d pay the penalty sought by the Petitioner in
t he amount of $1,100.00 in accordance with Sections 440.107(5)
and 440.107(7), Florida Statutes (2002).

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pl eadi ngs and argunents of
the parties it is, therefore,

RECOVMENDED t hat a Final Order be entered by the
Departnment of Financial Services, Division of Wrkers'
Conmpensation directing that the Respondent stop work and cease
his operations until such tine as he secures workers'
conpensati on coverage for enployees and directing that the
Respondent pay a penalty in the anpbunt of $1, 100. 00.

DONE AND ENTERED this 4th day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.
7 7Hpcdesf g~

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us




Filed with Clerk of the
Di vision of Adm nistrative Hearings
this 4th day of Decenber, 2003.

COPI ES FURNI SHED,

John M Iriye, Esquire

Departnent of Financial Services
Di vision of Wrkers' Conpensation
200 East Gaines Street

Tal | ahassee, Florida 32399-4229

Beri sford Chanpagni e
15508 Sout hwest 34t h Avenue
Ccal a, Florida 34473

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart ment of Financial Services
The Capitol, Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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